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Contact With Life risa 
the Law’ 


BY HON. HOMER CUMMINGS, of the Stamford, Conn., Bar 


S5380U cannot discuss the 
ppistory of mankind with- 

Y | out considering the his- 
tory of law. It has been 

a Ereetant development from the 
earliest Persian lawgivers and the 
philosophers and prophets of an- 
cient China, to the Code of Ham- 
murabi, King of the Babylonians, 
—perhaps the oldest written code 
of law in all the world—and from 
this point down through the pages 
of history to the striking develop- 
ment of jurisprudence in England, 
attributable so largely to the law- 
yers and advocates of the four- 


*Extracts from Address before the 


Kentucky State Bar Association, July 1, 
1925, 


teenth and fifteenth centuries, and 
thence to the gradual widening of 
the common law, and, in later 
years, to the development of the 
code laws in this and other coun- 
tries, and, finally, to the attempts 
—beginning, perhaps, with the so- 
called “law merchant’—to make 
more orderly the relations between 
citizens of different countries, 
which fostered a broadening con- 
cept of international relations, and 
led, by gradual steps, to the crea- 
tion of such a majestic tribunal as 
the Permanent Court of Interna- 
tional Justice. All this runs paral- 
lel with the development and prog- 
ress of the human race. Stated 
in its essential terms, though not 


Did You Help?—Seez Page 148. 





136 


CASE AND COMMENT 





always fully understood, it has 
been the age-long search for jus- 
tice and the means of applying jus- 
tice to the relationships of life. 


If I were called upon to suggest 
a theme to which lawyers might 
more frequently turn their 
thoughts, it would be—*Contact 
with Life through the Law.” This, 
to my mind, is the vital thing 
about the law. The world is full 
of people who have abdicated life 
to the service of the means to life. 
It is a fatal error. It constitutes 
the surrender of the greater for 
the lesser. You cannot subordi- 
nate life to the means of living 
without losing those high contacts 
which give impulse and purpose to 
the soul of man and explain his 
place in the universe. 


Joseph H. Choate, in the last 
speech which he delivered on Eng- 
lish soil toward the end of his 
career as Ambassador, used these 
significant words: 


“To be a priest, and possibly a high 
priest, in the temple of Justice; to serve 
at her altar, to aid her to maintain and 
defend those inalienable rights of life, 
liberty, and property upon which the 
safety of society depends; to succor the 
oppressed and to defend the innocent; to 
maintain constitutional rights against 
all violence, whether by the executive, 
or by the legislature, or by the resistless 
power of the press, or, worst of all, 
against the ruthless rapacity of an un- 
bridled majority, and restore it to its 
proper place in the world—all this 
seemed to me to furnish a field worthy of 
any man’s ambition.” 


Did You Help?—See Page 148. 


This is a noble sentiment born 
of a great spirit. 

This edifice of liberty which we 
call America claims our adherence 
through a million ties of memory 
and love. 


The Constitution lies at the very 
heart of our government. We can- 
not endure to see it ignored or 
flouted. We cannot, with safety, 
weaken the sacred bonds that unite 
us to the living body of our great 
and vital Republic. 


But what of liberty? With 
those who confound license with 
liberty we can have no common un- 
derstanding. Liberty cannot exist 
outside of law. 

Democracy itself rests upon law. 
The right to appeal to the law is 
the invaluable protection of the 
citizen against private wrong and 
arbitrary power. You cannot re- 
spect democracy without also re- 
specting the law. To break down 
either is to precipitate tyranny or 
anarchy. The very capacity of our 
people for free government will be 
measured by our respect for law, 
and by our ability to make it serve 
the purposes of our civilization. 

In this apparently never-ending 
struggle, the members of our pro- 
fession must always bear the lead- 
ing part. To make sacrifices upon 
such an altar of service is a high 
and solemn duty. It is also an ex- 
alted privilege vouchsafed in 4 
larger measure to members of our 
profession than to any other group 
of our citizenship. 
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Contact with life, which service 
of this character necessarily in- 
volves, constitutes one of the rich- 
est experiences of human exist- 
ence. “The law,” as Blackstone 
long ago said, “is a jealous mis- 
tress.” But I prefer to think of 
the law as a bountiful master. 
Passing all material considera- 
tions, it affords not only an oppor- 
tunity for useful service and men- 
tal development limited only by the 
capacity of its devotees, but, as I 
have heretofore suggested, it in- 
evitably brings its active advocates 
into intimate contact with the liv- 
ing, vital things which move man- 
kind. 

Life is far greater than any- 
thing that can be said about it; 
and to be in contact with life, 
through the law, is an exhilerating 
and inspiring experience. 

Your presiding officer has been 
kind enough to refer in compli- 
mentary terms to such service as 
I rendered to my state during the 
decade in which I was state attor- 
ney. One cannot pass upon four 
thousand cases of vital human in- 
terest without learning something 
about life. 

A veritable tide flows through 
such an office, a human tide bear- 
ing in its bosom every impulse of 
the heart and every experience of 
life. The darker sins of men stand 
revealed amid their passions and 
their hates. There, too, we find 
love and sorrow, revenge and gen- 
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erosity, the petty meannesses and 
the nobler traits of man, the vio- 
lent and malign purposes of the 
cruel, and the sacrifices that regen- 
erate and redeem mankind. It is 
all there, in the sin and the sorrow 
of it, the service and the self-for- 
getfulness, the hope and the de- 
spair; yes, it is all there. And one 
would be dull indeed not to catch 
some hint of drama in that never- 
ceasing story. 

Sometimes when I think of the 
frustrated lives which we are 
obliged to deal with in a manner 
relatively crude, I wonder what 
the universal solvent can be. 

In the old rabbinical lore, there 
is preserved the story of Sandal- 
phon, the angel of prayer, who 
stands on the ladder of light that 
Jacob saw in a dream. The angel 
is listening, and from the world 
below come the far-off supplica- 
tions of those who sin, and those 
who despair, and those who are 
weary and heavy laden. And San- 
dalphon gathers the prayers as he 
stands, and straightway they turn 
into flowers in his hands, and their 
fragrance is wafted through the 
great gates into the streets of the 
Celestial City. It is a mythical 
and poetical illustration of the 
beauty of tolerance and forgive- 
ness in dealing with the frailties 
of our fellow creatures. 

But I do not pause to discuss in 
detail these puzzling enigmas of 
the law. They constitute, with 
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many other similar questions, the 
problems with which the legal pro- 
fession must deal, and which it 
must meet successfully if the law 
is to continue its orderly develop- 
ment. One of the great difficulties 
is to make the law increasingly 
subservient to the needs of our 
life. Law, in one sense, is the 
master of conduct; but, if it is to 
fulfil its highest purpose, it must 
also be the servant of human need. 
Law, as we understand it, is the 
product of study and experience. 
It is a development rather than a 
creation. It is a mighty structure 
in which every honorable member 
of the profession may have his 
part. Thousands of eager minds 
through all the history of time 
have been applied to its problems; 
and yet there is a certain romance 
about the law, for it deals with the 
erection of a structure never per- 
fect, but always approaching more 
nearly to perfection. If there are 
moments of discouragement, we 
can easily reassure ourselves by 
scanning the history of the law 
from its early and vague begin- 
nings to its present-day develop- 
ment as an essential agency upon 
which civilization depends. 
“Thoughts that great hearts once 


broke for 
“We breathe cheaply in the com- 


mon air.” 
All along the line of march, we 
discern the monuments which have 
been ,erected by our profession, 
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marking each stage of advance. 
Magna Charta, the Bill of Rights, 
the Declaration of Independence, 
the Constitution of the United 
States, are milestones upon the 
way, fashioned and set up by the 
legal profession. Every struggle 
for a wider freedom would have 
been in vain except for the words 
of lawyers formulating and mak- 
ing permanent the title to that 
which had been won. They struck 
the rock of law and a fountain 
gushed forth—the very living wa- 
ters of human liberty. 

Many years ago, Benjamin 
Franklin, then at the court of 
France, took his little grandchild 
to be blessed by Voltaire. The old 
man was silent for a moment, and 
then, resting his hands upon the 
boy’s head, uttered these words: 
“My child—God and Liberty—re- 
member these words.” It was a 
beautiful benediction. No one 
could have bettered it. 

Perhaps, escaping for a time 
from the immediate problems of 
our practice, we shall be able to 
catch the larger sense of things, 
and as we lift up our eyes to the 
great spirits of all time, as to the 
hills from whence cometh our 
strength, shall we not take re- 
newed courage to continue the 
struggle for the higher traditions 
of our profession, its nobler pur- 
poses, its ideals of service, and its 
exalted duty to humanity and to 
the world. 
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William the Conqueror and 
English Law 


BY EDWARD J. WHITE, Esq., oy the St. Louis Bar 


 n -DAY, and so long as 

mene English nation shall 
l To continue to exist, it will 

3 continue to bear the 
signs of the Conqueror’s presence; 
this, because of the fact that the 
national destiny, in that now dis- 
tant period, hung upon the will of 
a single man—William the Con- 
queror. 

The year before his death, on the 
Ist day of August, 1086, on the 
great plain of Salisbury, the Con- 
queror carried into effect the more 
than momentous plan for perfect- 
ing the perpetuity of the English 
nation, which has rendered him 
a benefactor to that Kingdom 
through all the succeeding ages. 

At that meeting there were 
gathered together, if not every 
freeman, at least all the freehold- 
ers of the smallest account. From 
this time forward the reaim of 
England was to remain one and 
indivisible. No ruler or subject 
should ever dream that the King- 
dom could be split asunder. This 
was the final and crowning achieve- 
ment of the Conqueror’s reign. 


As a result of this meeting we 
have the “Domesday Books,” which 
exist to this day, and in which an- 


Did You Help?— 


cient, ponderous, and unique vol- 
umes the names of the “land-sit- 
ting men” and a brief description 
of their estates were entered. 

From this time forward the Con- 
queror had a complete census of 
the population of his country, to- 
gether with knowledge of all the 
essential facts for the defense of 
his Kingdom. Henceforth, he 
would not only know what the land 
could be made to pay, but also he 
would know the state of his King- 
dom in every detail, and have a 
complete knowledge of its military 
strength. 

“Domesday” is, before all things, 
a record of the great confiscation, 
a record of that pressing, yet 
gradual, change by which, in a pe- 
riod of twenty years, the greater 
part of the land of England had 
been transferred from native to 
foreign owners. “Domesday” 
points out the formal legal method 
by which this transfer was ef- 
fected. The principle upon which 
this was based was that all private 
property and land came from the 
grant of King William; it had all 
passed into his hands by lawful 
forfeiture, and he might either 
keep it himself, or give it back to 
See Page 148 





its old owner, or grant it to a new 
NR rasa: is 

Nothing in “Domesday” inti- 
mates that William unlawfully 
took the land of the natives who 
had fought against him, as a re- 
ward to strangers who had fought 
for him, but the Conqueror is 
taken for granted, both as a law- 
ful King and the paramount owner 
of all the land of the Kingdom. 

The story told by “Domesday” 
illustrates the outward spirit of 
legality that ruled every act of 
William, and it is the incidental 
facts recorded in “Domesday” that 
bring out the local and personal 
life of this reign more than that of 
any preceding reign, or any one 
that followed it, for many years. 

The commissioners appointed by 
the King were required to report 
whether the King’s will had every- 
where been carried out, and 
whether every man, great or small, 
French or English, had received 
only what the King meant him to 
have, neither more nor less. 

It is the history of these cases, 
recorded in “Domesday,” where no 
man held more land than he should 
have received, or where another 
claimed the land held, as affording 
opportunities for the personal de- 
tails, stories, customs, and notices 
of tenure, which make of “Domes- 
day” the most precious storehouse 
of knowledge of that ancient time. 

The general survey, followed by 
the general homage rendered to the 
Conqueror on the plain of Salis- 
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bury, distinctly marked the reign 
of the Conqueror in England as the 
work of an English statesman. 
After seven months the great sur- 
vey was completed. The commis- 
sioners went into every shire and 
received oaths of the men of the 
hundreds by whom the land had 
been held in King Edward’s day, 
what it was worth at the time of 
the survey, and whether its worth 
eould be increased. As recorded in 
“Domesday:” “So sooth narrowly 
did he let spirit out that there was 
not a hide or a yard of land, nor, 
further,—it is shame to tell and it 
thought him no shame to do,—an 
ox nor a cow nor a swine was left 
that was not set in his writ.” 
With all of the Conqueror’s in- 
clination to take we can 
only conclude that he was, none the 
less, a respecter of the forms of 
law and imbued with a sort of in- 
herent sense of justice. This is 
illustrated by his memorable visit 
to England in 1082, at the trial of 
his brother Odo, whom he had 
trusted so much more than he de- 
served. William came suddenly 
over from Normandy and met Odo 
on the Isle of Wight. There he 
had gathered as many as he could 
of the great men of the realm, and 
Odo was arraigned for all of his 
crimes. Odo, while representing 
the Conqueror as his lieutenant, 
had shown himself the common op- 
pressor of every class of men. 
Finally, he had beguiled the war- 
riors, who were needed for the de- 
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fense of England against the 
Danes and Irish, to follow him on 
his wild scheme to Italy, where he 
dreamed of succeeding to the 
throne of Gregory VII. The qués- 
tion was put to the wise men how 
William was to deal with such a 
brother. His counselors were 
afraid and did not dare to speak. 
William had to give the answer 
himself. Then the King rendered 
his judgment. The common enemy 
of the realm should not be spared 
because he was the King’s brother. 
He should be seized and put in 
ward. None present dared to 
seize him, so the King seized him 
with his own hands. Odo claimed 
that this was sacrilege, and we find 
the bishop, stained with blood, 
claiming the privilege of his order. 
He was a bishop and no man might 
judge him but the Pope. William, 
no doubt advised by the brilliant 
Lanfranc, had his answer ready: 
“I do not seize a clerk or a bishop; 
I seize an earl, whom I set over 
my Kingdom.” 

So the ecclesiastical law was 
held not to oust the jurisdiction of 
the Conqueror, and the Earl of 
Kent was carried off, a prisoner, to 
Normandy, and Pope Gregory him- 
self pleaded in vain for the release 
of the Bishop of Bayeux. 

William’s good wife, Matilda, 
who celebrated his victories in the 
Bayeux tapestry, which is still ex- 
tant, had died in 1082. 

By the year 1086 the Conqueror 
had grown old and corpulent. 


While confined to his bed, under 
medical treatment, in that year, 
one of his Norman knights report- 
ed to him that King Philip of 
France had asked if “the old wom- 
an of England was still in the 
straw.” 

Incensed at this, William, in his 
anger, swore: “By God’s bright- 
ness and the hope of the resurrec- 
tion, as soon as I am able to be out 
I will kindle such fires in Philip’s 
Kingdom as will make his realm 
too hot to hold him.” 

True to his word, as soon as he 
was able to be out, he took the 
town of Mantes, located on the 
Seine, between Rouen and Paris, 
and it was stormed and burned by 
William’s Norman soldiers. 

Mounted on his favorite charger, 
in his coat of mail, and with a 
lance in his hand, we find him 
there, in an excited manner issu- 
ing orders and shouting to his sol- 
diers, when his horse stepped upon 
some burning embers, and, snort- 
ing and jumping, threw the Con- 
queror against the pommel of his 
saddle and injured him internally, 
as a result of which he died Sep- 
tember 9, 1087, in his castle at 
Rouen. 

William founded no new state or 
government, nor did he mold a 
new constitution. He simply kept 
what he found, with such modifi- 
cations as his position made need- 
ful. His main feature as an Eng- 
lish statesman was his spirit of 
formal legality. 
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As far as mortal man can guide 
the course of things after he is 
gone, the course of English na- 
tional history since William’s day 
has been the result of his character 
and acts. ; 

Well may we apply to him the 
name that men gave him in his 
own day, as worthy to take his 
place alongside Alexander, Cesar, 
and Charlemagne—that of Wil- 
liam the Great. 

From the organization of the 
Norman army on English soil 
dated the present system of feudal 
law, and from the unity of the sov- 
ereign power established by Wil- 
liam the Conqueror, counteracted 
by the principles of democracy of 
the liberty-loving Anglo-Saxons, 
has developed step by step, the 
free government under form of a 
constitutional monarchy that the 
English enjoy to-day. 

The Anglo-Saxon absorbed and 
assimilated the innovations estab- 
lished by the Conqueror, but these 
innovations modified the character 
and destiny of the people into 
whose substance they were ab- 
sorbed. 

The conquerors from Normandy 
were silently and peacefully lost in 
the great mass of the English peo- 
ple, and their colonists carried 
signs with them to America to re- 
mind the settlers here that they 
came from a land which the Nor- 
man once entered as a conqueror. 


He was worthy, according to his 


CASE AND COMMENT 


Did You Help?—See Page 148. 





time, and successful, judged by the 
accomplishment of great things 
against great odds; but, after all, 
it is questionable if he, or any of 
these other military geniuses or 
“conquerors,” added greatly to the 
sum total of the happiness of the 
human race. 


The vast and restless power of 
time has destroyed all that the 
Conqueror accomplished, except 
the “Domesday Books” and the 
feudal tenure of law he established 
in England, and these monuments, 
along with Matilda’s industry and 
skill, bestowed upon the long linen 
web embroidered in wool, com- 
memorating the victories of the 
Conqueror’s campaigns, tarnished 
and faded by time, are the two 
outstanding heritages transmitted 
to posterity by this distinguished 
medieval pair. 

The laws of William stand as an 
everlasting monument to his char- 
acter for law and order, while the 
Bayeux tapestry, created with 
mere threads, by the frail and deli- 
cate fingers of his loving wife, Ma- 
tilda, has stood through the cen- 
turies, like the beautiful poems 
and works of art of the masters of 
antiquity, bearing silent and per- 
petual testimony that, after all, it 
is not temporal wealth and power 
that come as a blessing to human- 
ity, but, rather, ’tis “a thing of 
beauty” that is “a joy forever.”— 
Extracts from Address before the 
Missouri Bar Association, October 
4, 1924. 
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Animals — liability for injury by 
vicious bees. The owner of bees who 
has reasonable notice of the vicious 
character of such bees in attacking 
animals is held to be liable for the 
damages resulting therefrom in the 
Mississippi case of Ammons v. Kel- 
logg, 102 So. 562, where he places the 
bees in proximity to where he knows 
such animals will be used. 

The law of bees is the subject of 
the annotation appended to this case 
in 89 A.L.R. 351. 

d 

Assignment — of option to pur- 
chase land. A contract with a lessee 
for an option to purchase based up- 
on the consideration of the lease is 
property, and as such is held to be 
transferable in Keogh v. Peck, 316 III. 
318, 147 N. E. 266, which is accom- 
panied in 38 A.L.R. 1151, by annota- 
tion on who may enforce an option 
contained in a lease for the purchase 
of property. 


Automobiles — operation in viola- 
tion of statute — gross negligence. 
Although one who causes injury to 
another in operating an automobile in 
Violation of statute is negligent per se, 
he is held not to be necessarily guilty 


of gross negligence which will make 
unavailing the defense of contribu- 


tory negligence in Bentson v. Brown, 
186 Wis. 


629, 203 N. W. 380, which 


CASE AND COMMENT 


oT oo 


«I ee fe Newl \s [k IK, 


Did You Help?—See Page 148. 


is accompanied te 38 A.L.R. 1417, by 
an annotation on what amounts to 
gross or wanton negligence in driv- 
ing an automobile precluding the 
defense of contributory negligence. 


Bailment — right to consume and 
replace — title of bailor. The gratu- 
itous lending of articles of personal 
property to be used in connection with 


- the drilling of a well, and consumed 


and replaced in kind by the bailee, 
is held in New Domain Oil & Gas Co. 
v. Hayes, 202 Ky. 377, 259 S. W. 715, 
to pass title to the bailee, and, there- 
fore, the lender has no title to replace- 
ments as against a vendee of the 
bailee. 

The character of a contract for the 
use of chattels with an agreement for 
replacements, is the subject of the 
annotation which follows this case 
in 38 A.L.R. 172. 


Bankruptcy — transfer of equip- 
ment to surety as preference. A 
transfer by a contractor to his surety 
after, to the surety’s knowledge, he 
has become bankrupt, and within four 
months of the institution of bank- 
ruptcy proceedings against him, of his 
equipment, to enable the surety to 
complete the contract, is held to be 
a voidable preference under the pro- 
visions of § 60 of the Bankruptcy Act 
in United States Fidelity & G. Co. v. 
Ryan, 124 Wash. 329, 214 Pac. 433, 
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annotated in 39 A.L.R. 109, on appli- 
cability to transaction between princi- 
pal and surety of provision of Ameri- 
can Bankruptcy Act avoiding prefer- 
ence. 


Bills and notes — two payees — 
assignment — effect. Where a prom- 
issory note is made payable to the 
order of two payees, who are not part- 
ners, and neither payee has authority 
to transfer the interest of the other, 
an assignment by one payee of his 
part interest in the note to a third 
party is held to take away the nego- 
tiable character of the instrument and 
to render it a non-negotiable chose in 
action, in Edgar v. Haines, 109 Ohio 
St. 159, 141 N. E. 837, which is ac- 
companied in 38 A.L.R. 795, by anno- 
tation on indorsement by one of sev- 
eral joint payees or indorsees not 
partners. 


Charities — failure to accept trust 
— termination. That one who has 
donated land for a public cemetery 
and created a trust fund for its main- 
tenance may, in case the public re- 
fuses for ten years to accept or uti- 
lize the donation, have the trust an- 
nulled and the property returned to 
him, is held in Carlisle County v. Nor- 
ris, 200 Ky. 338, 254 S. W. 1044, 
which is annotated in 38 A.L.R. 41, 
on avoidance or reverter of a valid 
charitable trust, the purpose of which 
has failed, in the absence of an ex- 
press provision therefor. 


Chattel mortgage — no lien on in- 
crease of domestic animals. Where a 
chattel mortgage is a mere lien, such 
mortgage on domestic animals is held 
not to include their increase unless 
the mortgage itself so provides, in the 
Arizona case of Brown v. Schwab, 233 
Pac. 593, annotated in 39 A.L.R. 150. 


Compromise — consideration for 
family settlement. The relinquish- 
ment of their right by heirs, who 
have filed a bill to set aside a will 
which they reasonably believe they 
have a right to have set aside, is held 
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to be a valid consideration for a fam- 
ily settlement of the estate, in Cole vy. 
Cole, 292 Ill. 154, 126 N. E. 752, anno- 
tated in 38 A.L.R. 719, on considera- 
tion for compromise of family dispute 
over estate. 


Contempt — instituting action 
without leave of court. The act of 
one claiming property in possession 
of a receiver and of his attorney, in 
instituting a suit to recover posses- 
sion of the property without leave of 
court, is held to be a direct contempt 
in Kneisel v. Ursus Motor Co. 316 IIl. 
336, 147 N. E. 243, annotated in 39 
A.L.R. 1, on conduct pending receiver- 
ship as contempt of court. _ 

Contracts — effect of oral agree- 
ment to rescind land contract. An 
oral agreement to rescind a written 
contract for purchase of real estate, 
unaccompanied by part performance, 
is held to be invalid under the Statute 
of Frauds, in Anderson v. Anderson, 
128 Wash. 504, 223 Pac. 323, anno- 
tated in 38 A.L.R. 292. 


Contracts — indemnity against 
statutory liability — wublic policy. 
That public policy does not pre- 
vent a contractor from  undertak- 
ing to indemnify the building owner 
against loss due to his negligence in 
failing to have a scaffold safe, al- 
though the statute makes it the own- 
er’s personal duty to see that it is 
safe, is held in John Griffiths & Son 
Co. v. National Fireproofing Co. 310 
Ill. 331, 141 N. E. 739, annotated in 38 
A.L.R. 559, on liability of contractor 
and contractee inter se in respect of 
damages paid to third persons for in- 
juries sustained during the progress 
of the stipulated work. 


Contracts — sale of stock — part 
performance. When corporate stock 
is bought and sold with a position and 
salary as manager as a part of the 
consideration, the giving up of the 
position by one party and the assum- 
ing management and control of the 
' business by the other under the agree- 


—See Page 148. 
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ment is held to be part performance, 
which takes the case out of the Stat- 
ute of Frauds, in Pugh.v. Gressett, 
136 Miss. 661, 101 So. 691, annotated 
in 38 A.L.R. 678, on doctrine of part 
performance as applied to a contract 
embracing more than one subject mat- 
ter. 


Damages — unlawful retention of 
leased premises. Where possession of 
leased premises is unlawfully with- 
held, it is held in Lewis v. Welch 
Wholesale Flour & Feed Co. 96 W. Va. 
694, 123 S. E. 801, that damages are 
recoverable against the party unlaw- 
fully withholding the same, which 
may fairly and reasonably be consid- 
ered as the natural and proximate re- 
sult thereof, and which damages, spe- 
cial or otherwise, the party in default, 
in the light of the circumstances, 
should reasonably have known would 
result to the party entitled to posses- 
sion, from his acts in withholding the 
premises. 

The measure of damages for a ten- 
ant’s failure to surrender the posses- 
sion of rented premises is treated in 
the annotation appended to this case 
in 39 A.L.R. 383. 


Dams — liability for percolation 
from milldams. One erecting a dam 
under license from the state is held 
in the Iowa case of Healey v. Citizens’ 
Gas & E. Co. 201 N. W. 118, to be lia- 
ble for injuries to land near, but not 
bordering on, the stream, by percolat- 
ing water forced upon it by the pres- 
sure due to the raising on the level 
of the stream by the dam. 

The decisions on injury by percola- 
tion or seepage from ponded water 
are gathered in the annotation ap- 
— to this case in 38 A.L.R. 

6. 


Descent — right of adopted child 
to inherit from collateral relative of 
parent. A statute providing that an 
adopted child should be deemed, for 
the purpose of inheritance and succes- 
sion by such child and all other legal 
consequences and incidents of the nat- 
ural relation of parent and child, the 
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same to all intents and purposes as if 
the child had been born in lawful wed- 
lock of the adopting parents, except- 
ing that such child should not be capa- 
ble of taking property expressly lim- 
ited to the heirs of the body of such 
parents, is held not to make him heir 
of collateral kindred of the adopting 
parents, in Re Bradley, 185 Wis. 393, 
201 N. W. 973, annotated in 38 A.L.R. 
1, on right of adopted child to inherit 
from kindred of adoptive parents. 


Divorce and separation — duty of 
wife to live with husband’s parents. 
A wife is held in the Maryland case 
of Hoffhines v. Hoffhines, 126 Atl. 
112, not bound to make her home with 
her husband’s parents, where he is 
able to provide a separate one and the 
experiment of living with the parents 
has proved unsatisfactory, while his 
conduct is such as to indicate that his 
insistence on her so doing is to cause 
her to leave him. 

Refusal of one spouse to live with 
the relatives of the other as affecting 
desertion as a ground of divorce or 
separation, is the subject of the an- 
notation which follows this case in 38 
A.L.R. 332. 


Easements — way of necessity — 
grant bordering on ocean. Where a 
grant of land borders on the ocean, it 
is held in the Maine case of Littlefield 
v. Hubbard, 128 Atl. 285, that there 
exists no way of necessity over re- 
maining land of the grantor, although 
the passage by water may not be as 
convenient as a passage by land. 

Cases dealing with a way by neces- 
sity where property is accessible by 
navigable water, are gathered in the 
annotation which follows this case in 
38 A.L.R. 1306. 


Electricity — duty to inform pa- 
trons as to economical use. A cor- 
poration furnishing electricity for 
heating and lighting purposes is held 
to be under no obligation to intending 
patrons to inform them as to the 
proper methods of securing the elec- 
tricity for heating purposes in the 
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most economical manner, in the New 
Hampshire case of Pantebakos v. 
Rockingham County Light & P. Co. 
128 Atl. 534, which is followed in 38 
A.L.R. 1063, by annotation on the 
duty of a public service corporation to 
instruct a patron as to the economical 
manner of using the service, or give 
him equivalent concession. 


Evidence — attempt to bribe wit- 
ness. An offer of money, made by a 
defendant to a witness for the pur- 
pose of influencing her attitude as 
such, is held to be competent testi- 
mony against the defendant, which 
may be introduced by the plaintiff as 
a part of his case, in the Ohio case of 
De Groodt v. Skrbina, 144 N. E. 601, 
annotated in 38 A.L.R. 591, on ad- 
missibility in civil case of evidence of 
an attempt to influence a witness. 


Evidence — burden of proof — 
nonintent to use petroleum to propel 
motor vehicles. To avoid liability for 
a tax imposed upon gasolene offered 
for sale for consumption for power 
purposes for propelling motor vehi- 
cles, on the ground that the amount 
sold is not intended for such purpose, 
the dealer is held to have the burden 
of establishing that fact in the Col- 
orado case of Miller v. State, 230 Pac. 
603, annotated in 39 A.L.R. 269, on 
burden of proof as to amount for 
which dealer is liable under sales tax 
or tax based on amount sold or of- 
fered for sale. 


Evidence — burden to show con- 
fession not voluntary. That a con- 
fession to a person in authority is 
presumed to be voluntary, and that 
the one objecting to its admission in 
evidence must show that it was made 
because of threats or promises, is held 
in Com. v. Dascalakis, 243 Mass. 519, 
137 N. E. 879, annotated in 38 A.L.R. 
113, on presumption and burden of 
proof as to voluntariness of nonjudi- 
cial confession. 


_Evidence — of age — personal tes- 
timony. 


That a witness may testify 
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as to his own age, is held in the 
Rhode Island case of Correy v. Mich- 
aelovitch, 128 Atl. 673, annotated in 
39 A.L.R. 374, on competency of wit- 
ness to testify as to his own age. 


Executors and administrators — 
— duty to discover legatee. Good 
faith requires an executor who has a 
beneficial private interest under a be- 
quest unclaimed for two years, to use 
all reasonable diligence, with the 
knowledge and means of knowledge at 
his command, to locate and notify the 
legatee of such bequest, so that he 
may claim the same according to the 
terms of the will. A failure to use 
such diligence, whereby the legatee 
does not learn of the terms of the will 
in time to claim the bequest and the 
executor secures such bequest for 
himself, is tantamount to a fraud 
upon the legatee, and it is held in 
Morris v. Mull, 110 Ohio St. 623, 144 
N. E. 436, that he may maintain an 
action in conversion against the exec- 
utor to recover such legacy. 

The duty of an executor to locate 
and notify a legatee or devisee is 
treated in the annotation which fol- 
lows this case in 39 A.L.R. 323. 


Gaming — mint-vending machine 
capable of use for gaming. That a 
mint-vending machine so constructed 
and loaded as to be readily used for 
gambling purposes by delivering ac- 
cording to chance which is indicated 
in advance checks redeemable in 
goods, in addition to mint of the value 
of the deposited coin, and permitted 
to be so used, may be condemned as a 
gambling device, notwithstanding a 
rule to the effect that customers will 
not be permitted to make consecutive 
purchases and an agreement by the 
storekeeper to see that it is not so 
used, is held in the Rhode Island case 
of State v. Certain Gambling Instru- 
ments, 128 Atl. 12, annotated in 38 
A.L.R. 71, on slot vending machine 
_as a gambling device. 


Gift — failure to record transfer 
of stock —effect. A statutory pro- 








CASE AND COMMENT 





An Appreciation of Ruling Casqw 


selected case systems, where, in the annota- 
tions, a complete brief is found.’ 
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vision that title to certificates of stock 
shall pass by indorsement as of the 
time of the registration of the trans- 
fer is held not to affect the title as 
between donor and donee inter se, in 
Re Connell, 282 Pa. 555, 128 Atl. 503, 
annotated in 38 A.L.R. 1362. 


Husband and wife — loss of 
wife’s jewelry — liability of husband. 
A man who, upon his wife becoming 
of unsound mind, takes possession of 
her jewelry and places it with his own 
papers in a safety deposit box in a 
bank, is held in People’s Sav. Bank & 
T. Co. v. Renz, 203 Ky. 566, 262 S. W. 
951, not to be liable for its loss 
through the attempted transfer of it 
by the bank to a new location, al- 
though he does not sue the bank for 
its loss because of fear of the effect 
which publicity of the loss might have 
upon his wife in her mental condition. 

The responsibility of one other than 
a guardian or committee for the prop- 
erty of a mental incompetent, is con- 
sidered in the annotation which ac- 
companies this case in 38 A.L.R. 37. 


Income taxes — construction of 
act forbidding publication of returns. 
In view of the provision in the income- 
tax law requiring the Commissioner 
of Internal Revenue to make availa- 
ble to public inspection in such man- 
ner as he may determine, in the office 
of the collector in each internal reve- 
nue district, and in such other places 
as he may determine, lists of taxpay- 
ers and the amount of tax paid, the 
provision in § 3167, making it unlaw- 
ful for any person to print or publish 
in any manner whatever not provided 
by law, any income return or any part 
thereof, is held not to apply to such 
lists, in United States v. Dickey, 268 
U. S. 378, 69 L. ed. (Adv. 633), 45 
Sup. Ct. Rep. 558, annotated in 38 
A.L.R. 1370, on publicity of tax’ re- 
turns. 


Insurance — effect of adjustment 
on mortgagee. Where a policy makes 
the loss, if any, payable to the mort- 
gagee, the mortgagee is held not 
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bound by an adjustment between the 
insurance company and the mort- 
gagor, in First Nat. Bank v. National 
Liberty Ins. Co. 156 Minn. 1, 194 N. 
W. 6, annotated in 38 A.L.R. 380, on 
adjustment of loss by agreement be- 
tween mortgagor and insurer as af- 
fecting the mortgagee under a loss- 
payable clause. 


Insurance — forfeiture — instal- 
ment sale of property. A contract for 
the sale of land, part of the purchase 
price being paid and. possession taken, 
vests in the vendee an equitable title 
in fee. The legal title in fee is re- 
tained by the vendor as security, and 
upon payment he holds it in trust for 
the vendee. A policy of insurance is- 
sued to the vendor with a condition 
of forfeiture in the event that the 
property is sold without the assent of 
the insurer is held in the Minnesota 
case of Mark v. Liverpool & L. & Globe 
Ins. Co. 198 N. W. 1003, not to be for- 
feited by his subsequently making 
such a contract. 

The decisions on what amounts to 
a sale within the forfeiture provision 
of an insurance policy forbidding 
property to be sold or conveyed with- 
out the consent of the insurer, are 
gathered in the annotation appended 
to this case in 38 A.L.R. 310. 


Insurance — impressing trust on 
proceeds. That an employer whose 
funds are embezzled by an employee 
to secure life insurance for the bene- 
fit of his wife may enforce a trust on 
the proceeds of the policy to the ex- 
tent that his funds can be traced into 
it, is held in the Wisconsin case of 
Truelsch v. Northwestern Mut. L. Ins. 
Co. 202 N. W. 352, annotated in 38 
A.L.R. 914, on right with respect to 
proceeds of life insurance of one 
whose funds have been wrongfully 
embezzled to pay the premiums. 


Insurance — mortgagee clause — 
effect of breach by mortgagor. Under 
a fire insurance policy making the loss 
payable to a named mortgagee as his 
interest may appear, and in the ab- 
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sence of any provision in the policy 
or mortgage clause creating a differ- 
ent relation, the mortgagee is not a 
party to the contract, but he is mere- 
ly an appointee to receive the pro- 
ceeds of the policy to the extent of 
his interest in the event of a loss, and 
his rights to receive such proceeds de- 
pend upon the rights of the insured, 
and a violation of the conditions of 
the policy by the insured which pre- 
vents his recovery thereon will also, 
it is held in Hill v. International In- 
demnity Co. 116 Kan. 109, 225 Pace. 
1056, prevent recovery by the mort- 
gagee. 

The annotation appended to this 
case in 38 A.L.R. 362, deals with the 
breach of a policy by the mortgagor 
as affecting the mortgagee under a 
loss-payable clause which does not 
provide for that event. 


Insurance — unconditional owner 
— holding under conditional sales 
contract. One holding chattels under 
a conditional sales contract is held 
not to be the unconditional and sole 
owner within the meaning of an in- 
surance policy on the property mak- 
ing it void in the absence of such 
ownership, in the Virginia case of 
Virginia F. & M. Ins. Co. v. Lennon, 
a S. E. 801, annotated in 38 A.L.R. 
186. 


Landlord and tenant — duty to 
protect tenant against disorderly con- 
duct of other tenants. The owner of 
a dwelling containing an apartment 
on each of the first and second floors 
is held in the Louisiana case of Kee- 
nan v. Flanigan, 103 So. 30, not to be 
relieved from liability to protect the 
tenant of the upper apartment from 
disturbance by noise and disorderly 
conduct by the tenant of the lower 
one, in violation of the terms of his 
lease, by the provisions of a statute 
that the lessor is not bound to guar- 
antee the lessee against disturbances 
caused by persons not claiming any 
right to the premises, where another 
statute requires the lessor to maintain 
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the lessee in peaceable possession of 
the premises. 

This case is accompanied in 38 
A.L.R. 248, by annotation on acts of 
other tenants as chargeable to the 
landlord. 


Limitation of actions — payments 
by mortgagor — effect. Payments on 
the first mortgage by a mortgagor 
who retains title to the equity of re- 
demption is held to toll the Statute of 
Limitations as against a second mort- 
gagee in Hess v. State Bank, 130 
Wash. 147, 226 Pac. 257, which is fol- 
lowed in 38 A.L.R. 829, by annota- 
tion on tolling of Statute of Limita- 
tions by debtor or owner of property 
securing debt, as affecting junior en- 
cumbrancers, 


Master and servant — liability of 
contractor for injury to subcontrac- 
tor’s servant. An employee of a sub- 
contractor for the plumbing of a 
building, who attempts to use a scaf- 
fold erected by the general contractor 
to place windows in a gable of the 
building, for the purpose of reaching 
the roof, when there is another safe, 
easy, and convenient way to reach the 
roof, is held not entitled in Pettyjohn 
v. Basham, 126 Va. 72, 100 S. E. 813, 
to hold the general contractor liable 
for injuries caused by the collapse of 
the scaffold when put to such unin- 
tended use. 

The personal liability of a contrac- 
tor in respect of injuries sustained by 
persons other than the contractee dur- 
ing the progress of the stipulated 
work, is the subject of the annotation 
appended to this case in 38 A.L.R. 
391. 


Municipal corporations — giving 
right of way to physicians at street 
intersections — validity. Statutory 


authority to municipal corporations to 
prescribe reasonable traffic regula- 
tions is held in the Maryland case of 
Kidd v. Chissel, 126 Atl..82, not to 
include authority to give the right of 
way to physicians’ cars at street in- 
tersections, where the statute gives 
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such right to vehicles approaching 
from the right and no provision is 
made for identifying the physicians’ 
cars. 

The validity of a statute or ordi- 
nance giving the right of way in 
streets or highways to certain classes 
of vehicles, is treated in the annota- 
tion appended to this case in 38 
A.L.R. 20. 


Municipal corporations — public 
utility — power to destroy. The pub- 
lic policy of Oklahoma forbids that 
public utilities shall be wilfully de- 
stroyed, or that public funds shall be 
diverted from the purposes for which 
they are voted, and where a water- 
works and electric light system have 
been constructed from the proceeds of 
a bond issue authorized by § 27, art. 
10, Const., publie policy is likewise 
held to forbid that private rights shall 
be acquired therein the enforcement 
of which would have that result, in 
City Nat. Bank v. Kiowa, 104 Okla. 
161, 230 Pac. 894, which is accom- 
panied in 39 A.L.R. 206, by an annota- 
tion on the power of a municipality to 
sell, lease, or mortgage municipal wat- 
erworks, gas or electric light plant, or 
interest therein. 


Parties — right of conditional ven- 
dor to recover for injury to property. 
That upon destruction by a third per- 
son of an article sold by conditional 
sale, before the price is paid, the sell- 
er may maintain an action against 
the wrongdoer for the unpaid portion 
of the purchase price is held in Lacey 
v. Great Northern R. Co. 70 Mont. 
346, 225 Pac. 808, which is followed 
in 38 A.L.R. 1331, by annotation on 
recovery by a conditional vendor or 
vendee against a third person for 
damage to or destruction of property. 


Pleading — complaint — liability 
of city manager. A petition which al- 
leges that a city manager, vested with 
the sole power of appointing, retain- 
ing, and discharging policemen for a 
city, wilfully and wantonly appointed 
an unfit and incompetent person as 
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policeman, and that as a proximate re- 
sult thereof the plaintiff was injured, 
is held to state a cause of action 
against such manager in Wiley v. 
Harrison, 105 Okla. 280, 232 Pac. 816, 
which is followed in 38 A.L.R. 1408, 
by an annotation on liability for the 
acts or omissions of a city manager. 


Public improvements — municipal 
corporations — liability for failure to 
levy sufficient improvement assess- 
ment. A municipal corporation is held 
in Capitol Heights v. Steiner, 211 Ala. 
640, 101 So. 451, not to be liable for 
failure of its officers to make a suf- 
ficient assessment to meet improve- 
ment bonds where the assessment is 
made before the bonds are issued and 
the statute provides that the purchas- 
ers must look alone for payment to 
the proceeds of the special assessment, 
with the right to enforce the lien on 
the property assessed. 

The liability of a municipality in 
consequence of its inability, refusal or 
failure to collect the cost of local im- 
provements from the property bene- 
fited, is treated in the annotation ap- 
pended to this case in 38 A.L.R. 1264. 


Sale — conditional — effect of de- 
struction of property pending per- 
formance. Where, pending perform- 
ance of a conditional sales contract, 
the property is accidentally destroyed, 
the vendee, it is held in Holt Mfg. 
Co. v. Jassaud, 132 Wash. 667, 233 
Pac. 35, cannot be held for the unpaid 
purchase price in jurisdictions where 
no title passes under such contract. 

The annotation appended to this 
note in 38 A.L.R. 1312, discusses the 
question who bears the loss incident 
to the destruction of goods sold condi- 
tionally. 


Subscriptions — consideration — 
sufficiency. The assumption of an ob- 
ligation, express or implied, by a uni- 
versity incorporated under the laws of 
Nebraska, to keep an endowment fund 
intact and apply the income thereof to 
the payment of salaries and other ex- 
penses of the institution, is held to be 
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a sufficient consideration for a sub- 
scription to such fund in the form of 
a promissory note payable at the 
maker’s death, in the Nebraska case 
of Re Griswold, 202 N. W. 609, which 
is followed in 38 A.L.R. 858, by anno- 
tation on consideration for subscrip- 
tion agreements. 


Trover — taking bill of sale as con- 
version. One holding a chattel mort- 
gage upon property of a tenant, who 
takes a bill of sale of it to avoid the 
expense of foreclosure, without tak- 
ing possession of the property or ex: 
ercising dominion over it, is held not 
to be guilty of conversion with respect 
to the landlord entitled to a prior lien 
upon the property, in the Iowa case of 
Hall v. Merchants’ State Bank, 202 N. 
W. 256, which is followed in 38 A.L.R. 
1093, by annotation on whether trover 
may be predicated upon the mere act 
of purchasing property from someone 
other than the true owner, without 
taking actual possession. 


Trust — for epileptic — right to 
cancelation. That one placing his 
property in trust for his own benefit 
because he is subject to epileptic at- 
tacks may have the trust canceled 
when he is restored to health, is held 
in the Kentucky case of Fidelity & C. 
Trust Co. v. Gwynn, 268 S. W. 537, 
which is accompanied in 38 A.L.R. 
937, by annotation on the right of a 
creditor to revoke or procure the can- 
celation of a voluntary trust. 


Trusts — for benefit of children — 
right to use corpus for maintenance. 
The vesting of property by a testator 
in a trustee, to be held in trust until 
testator’s youngest child shall become 
of age, and then to be distributed 
among the children living and the is- 
sue of those deceased, is held to posi- 
tively inhibit the invasion of the cor- 
pus of the estate for maintenance of 
the children, in the Tennessee case of 
Stewart v. Hamilton, 270 S. W. 79, 
annotated in 39 A.L.R. 37, on power 
of court to hasten enjoyment of trust 


= nd 


fund by decreeing advances to bene- 
ficiaries. 


Workmen’s compensation — piece- 
work, A workman who is paid wages 
by the piece or quantity is held to 
come within the Workmen’s Compen- 
sation Act the same as one who is paid 
by the day, in McKinstry v. Guy, 116 
Kan. 192, 225 Pac. 743, annotated in 
38 A.L.R. 837. 


Recent British Case 


Libel and slander — libel on father 
— action by children — absence of 
special damage. That a mere libel up- 
on a father will not give his children 
a right of action unless they allege 
and prove some special damage caused 
to them as a result of the libel, and 
that nothing in the publication com- 
plained of alleged or implied any 
wrongful act on the part of the chil- 
dren, or was calculated to expose them 
to hatred, ridicule, or contempt, and 
that there was no libel upon the chil- 
dren, was held in Knox v. Spencer, 50 
N. B. 69, 12 B. R. C. 151, where the 
defendant caused to be published in 
several newspapers an article of which 
an extract concerning the children 
read, “The intelligent voters in the 
coming election will not have in mind 
the dope fiend, the lemon extract idiot, 
the confirmed drunkard, or the social 
whirl, but, instead, the innocent chil- 
dren such as represented by the ac- 
companying picture, the originals of 
which had to be placed under institu- 
tional care by the local courts although 
but for a drunken father, whose habits 
were confirmed under the old license 
law, they also would have been the 
bright and happy inmates of a good 
home instead of relying on public 
charities,” notwithstanding the arti- 
cle contained a cut showing a group 
of four children, three of whom were 
the plaintiffs. 

The question of libel on parent as 
giving child a right of action is 
covered in the annotation appended to 
this case in 12 B. R. C. 151. 
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A.L.R. Annotations in Volumes 38 and 39 Include the 
Following Subjects: 


Amusements — Duty and liability of 
owner or keeper of place of amusement 
respecting injuries to patrons. 38 A.L.R. 

Amusements — Validity of statute or 
ordinance in relation to resale of tickets 
to places of amusement. 38 A.L.R. 623. 

Automobiles — Civil rights and lia- 
bilities as affected by failure to comply 
with regulations as to registration of 
automobile or licensing of operator. 38 
A.L.R. 1038. 

Bail — Necessity of acknowledgment 
of bail bond in open court. 38 A.L.R. 
1108. 

Bankruptcy — Amendment of petition 
in bankruptcy to show additional acts of 
bankruptcy. 39 A.L.R. 258. 

Banks — Bank’s acceptance of check 
as effected by attempt to pay it other- 
wise than in cash. 38 A.L.R. 185. 

Bills and notes — Negotiability of 
notes and bona fides of holder as affect- 
ed by attachment of ‘paper indicating 
origin or consideration. 38 A.L.R. 351. 

Bonds — Personal liability of mem- 
bers of governmental banking depart- 
ment or their sureties. 38 A.L.R. 663. 

Carriers — Right of carrier to lien on 
goods shipped without owner’s author- 
ity. 39 A.L.R. 168. 

Carriers — Rights and duties of car- 
rier and consignee as to freight unloaded 
from cars and left on right of way. 38 
A.L.R. 676. 

Carriers — Liability of carrier for 
misrepresenting subject or character of 
shipment. 38 A.L.R. .1446. 

Commerce — State regulation of car- 
riers by motor vehicle as affected by 
interstate commerce clause. 38 A.L.R. 
291. 

Commerce — Company engaged ex- 
clusively or mainly in furnishing switch- 
ing service as carrier engaged in inter- 
state commerce. 38 A.L.R. 1147. 

Compromise — Family settlement of 
intestate’s estate. 38 A.L.R. 759. 

Constitutional law — Constitutionality 
of statute extending period of redemp- 
tion from judicial or tax sale or sale 
upon mortgage foreclosure. 38 A.L.R. 
229. 


Constitutional law — Constitutionality 
of statute prescribing course of conduct 
for discharged convict. 38 A.L.R. 1036. 


Constitutional law — Constitutionality 
of statute relieving officer or public de- 
pository or his surety from liability for 
loss of public funds. 38 A.L.R, 1512. 

Contempt — Power of executive to 
pardon one committed for contempt. 38 
A.L.R. 171. 

Contracts — Statute of Frauds as 
affecting agreement with subpurchaser 
of realty. 38 A.L.R. 1348. 

Contracts — Measure of recovery by 
building contractor where contract is 
substantially, but not exactly, performed. 
38 A.L.R. 1383. 

Contribution — Rights inter se of 
owners whose securities have been valid- 
ly, but without authority, pledged by 
third person. 38 A.L.R. 1219. 

Corporations — Right of corporation 
to prefer creditors. 38 A.L.R. 90. 

Corporations — Right of insolvent 
corporation to secure officers, directors, 
or stockholders for a contemporaneous 
loan to the corporation. 38 A.L.R. 101. 

Corporations — Liability of corpora- 
tion for debts of predecessor. 39 A.L.R. 
143. 

Creditors’ bill — Nonresidence or ab- 
sence of debtor as obviating necessity of 
procuring judgment as condition of 
creditors’ bill. 388 A.L.R. 269. 

Criminal law — Plea of former jeop- 
ardy where jury discharged because of 
misconduct or disqualification of one or 
more of their number. 38 A.L.R. 706. 

Covenants — Provision in deed dis- 
criminating against persons on account 
of race, color, or religion. 38 A.L.R. 
1185. 

Deeds — Release of possibility of re- 
verter. 38 A.L.R. 1111. 

Deeds — Reservation or exception in 
deed in favor of stranger. 39 A.L.R. 
128. 

Divorce — Constitutionality and con- 
struction of statute providing for se- 
questration of property in suit for di- 
vorce or separation. 38 A.L.R. 1084. 

Dower — Dower in permanent lease- 
holds. 39 A.L.R. 340. 

Drugs and druggists — Harrison Nar- 
cotic Act. 39 A.L.R. 236. 

Election of remedies — Right of seller 
to sell property in enforcement of vend- 
or’s lien after having sued for the pur- 
chase price. 38 A.L.R. 14382. 
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Evidence — Admissibility in prosecu- 
tion for abortion of evidence of other 
abortions or attempted abortions by ac- 
cused on same woman. 39 A.L.R. 106. 

Food — Constitutionality and con- 
struction of statutes for prevention of 
waste of food products. 38 A.L.R. 1196. 

Fraudulent conveyances — Right of 
tort claimant to attack conveyance or 
transfer as fraudulent. 39 A.L.R. 175. 

Garnishment — Garnishment of fire 
insurer. 38 A.L.R. 1072. 

Husband and wife — Validity of part- 
nership agreement between husband and 
wife. 38 A.L.R. 1264. 

Infants — Mother’s right to custody 
of child as affected by father’ 2 contract 
with third person. 38 A.L.R. 222. 

Injunction — Injunction as a proper 
remedy by licensor where license to use 
real property is revoked. 38 A.L.R. 
1138. 

Insurance — Agent’s promise to make 
indorsement upon policy as a waiver or 
estoppel to assert provision that any 
privilege or permission shall be void un- 
less in writing. 38 A.L.R. 636. 

Insurance — Assignment of life or 
benefit policy for valuable consideration 
as change of beneficiary. 38 A.L.R. 109. 

Insurance — Injury during, or as a 
result of, surgical or dental operation as 
one effected by external, violent, and ac- 
cidental means within policy of accident 
insurance. 39 A.L.R. 81. 

Insurance — Insurance against theft 
of automobile. 38 A.L.R. 1123. 

Insurance — Prior surrender of policy 
as breach of warranty or representation 
that there had been 7. cancelation of 
insurance. 38 A.L.R. 

Insurance — emery rider or permit 
as affecting risk while - remain in 
old location. 38 A.L.R. 1520 

Landlord and tenant — Change of 
physical conditions on property of land- 
lord other than that leased as affecting 
rights and liabilities of landlord and 
tenant. 38 A.L.R. 1090. 

Landlord and tenant — Construction of 
provision in lease giving privilege of 
“re-leasing.” 38 A.L.R. 1255. 

Landlord and tenant — Liability of 
landlord for personal injuries due to de- 
fective halls, stairways, and the like, for 
use of different tenants. 39 A.L.R. 294. 

Landlord and tenant — When covenant 
to renew lease construed to be for per- 
petual renewal. 39 A.L.R. 279. 

License — Constitutionality of dis- 
crimination against aliens in legislation 
relating to licenses. 39 A.L.R. 346. 


License — Power to require license to 
operate factory or workshop. 38 A.L.R. 
1538. 

Limitation of actions — What consti- 
tutes an open, current account within 
the Statute of Limitations. 39 A.L.R. 
369. 

Mortgage — Right of mortgagee to 
benefit of insurance taken out by a pur- 
chaser of equity of redemption. 38 
A.L.R. 1404, 

Municipal corporations — Liability of 
municipality for injury to lateral sup- 
port in grading street. 38 A.L.R. 19. 

Negligence — Liability of one whose 
acts cause collection of, or disorder in, 
crowd for injuries incident thereto. 38 
A.L.R. 1531. 

Notice — Imputation of attorney’s 
knowledge of facts to his client. 38 
A.L.R. 820. 

Nuisances — Creamery or milk dis- 
tributing plant as nuisance. 38 A.L.R. 
1506. 

Nuisance — Nuisance by manner of or 
circumstances attending performance of 
duty enjoined by law. 38 A.L.R. 1437. 

Officers — Receiver as a public officer 
within constitutional or statutory provi- 
sions. 38 A.L.R. 812. 

Master and servant — Master’s liabil- 
ity at common law for killing or injuring 
of servant by burglar, thief, or robber. 
38 A.L.R. 1454. 

Reformation of instruments — Mistake 
as to one’s interest in land under law of 
descent as subject of relief. 39 A.L.R. 
194. 

Sale — Construction of provision for 
letter of credit in contract of sale. 38 
A.L.R. 608. 

Sale — Delivery to carrier of quan- 
tity of goods greater than that called 
for by contract as passing title. 38 
A.L.R. 1544. 

“commer- 
in contract of sale, 


Sale -- Meaning of words 


cially impracticable” 
38 A.L.R. 215. 

Schools — Duty of teacher to perform 
services other than those which pertain 
to instruction. 38 A.L.R. 1414, 

Taxes — Exemption from taxation of 
property of fraternal or relief associa- 
tion. 38 A.L.R. 36. 

Waters — Measure of damages for 
pollution of stream. 38 A.L.R. 1388. 

Zoning — Creation by statute or ordi- 
nance of restricted residence districts 
within municipality from which business 
buildings or multiple residences are ex- 
cluded. 38 A.L.R. 1496. 
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New Books and Recent Articles 


BLACK, BANKRUPTCY. 1 volume, 

4th edition, (ready January 

1926) $20.00 
BRANNAN, NEGOTIABLE INSTRU- 

MENTS. 1 volume, 4th edition, 

(ready January 1926) 5.00 
BRANSON, INSTRUCTIONS TO JUR- 

IES. 1 volume, 2nd _ edition, 

1925 10.00 
CORNELIUS, SEARCH AND SEIZURE. 

1 volume, 1925 10.00 
GLEASON & OTIS, INHERITANCE 

TAXATION. 1 volume, 4th edi- 

tion, 1925 15.00 
NICHOLS, ANNOTATED FORMS. 

volume, 1925 20.00 
PAGE, WILLS. 2 volumes, 2nd edi- 

tion, (ready January 1926) ... 20.00 
THORPE, PROHIBITION AND INDUS- 

TRIAL Liquor. 1 volume, 1925 12.00 


FAMous AMERICAN JURY SPEECHES. 
Collected and Edited by Freder- 
ick C. Hicks, Associate Professor 
of Legal Bibliography, and Law 
Librarian, Columbia University 
Law School. (West Publishing 
Co.) 


This volume contains twenty-four 
speeches, made in widely separated 
parts of the United States, from the 
year 1884 to the year 1924. 

Interruptions by court and counsel are 
retained, so that the reader may more 
easily visualize the conditions under 
which the speeches were delivered. 
Brief biographical notes of the speakers 
and of the chief parties, as well as sum- 
mary statements of facts, have been sup- 
plied by the editor, in order to make the 
speeches more easily understood. They 
deal with such diverse matters as ad- 
miralty, boycott, clubs, conspiracy, cor- 
porations, finance, forgery, insurance, 
labor, larceny, libel, murder, perjury, 
politics, probate law, railroads, and so- 
cialism. 

Among the masters of forensic ora- 
tory whose addresses appear in this 
book are Joseph H. Choate, Robert G. 
Ingersoll, Francis L. Wellman, William 
E. Borah, Peter Francis Dunne, Martin 
W. Littleton, Delphin M. Delmas and 
James W. Osborne. The reader may 
find also in this work the summations 
of William M. Ivins, William H. Van 
Benshoten and John M. Bowers in the 


Barnes-Roosevelt Libel Case; the ad- 
dresses of Morris Hillquit and Martin 
Conboy in the Investigation of the New 
York Socialists by the Assembly and the 
arguments of Clarence S. Darrow and 
Robert E. Crowe in the Leopold-Loeb 
murder trial. 

Study of this volume will tend to make 
a lawyer more skilful in summing up 
eases and will familiarize him with 
many of the interesting details of fa- 
mous causes of the last four decades. 


THE CONSTITUTIONALITY OF ZONING 
LAWS is treated by Newman F. Baker 
in the Illinois Law Review for Novem- 
ber 1925. The subject is ably presented, 
and reference is made to the enabling 
acts and ordinances of a number of 
states and to decisions made thereunder. 
The writer observes: “Zoning is a new 
science and the principles of zoning are 
still being worked out by the municipal 
commissions and the courts. There 
seems to be no question as to zoning 
regulations for height or area if framed 
with some relation to access of light and 
air, fire protection or facility for fight- 
ing fire. The subject of use is to-day 
the only ‘Zoning battlefield in the courts. 
Even there the courts are upholding zon- 
ing for use in nine cases out of ten.’” 


INTOLERANCE.—“The most ominous 
sign of our time, as it seems to me,” 
stated the Hon. Charles E. Hughes in 
his address as President of the Ameri- 
can Bar Association, “is the indication 
of the growth of an intolerant spirit. 
It is the more dangerous when armed, as 
it usually is,’ with sincere conviction. 
It is a spirit whose wrath must be 
turned away by the soft answers of a 
sweet reasonableness. It can be exor- 
cised only by invoking the Genius which 
watched over our infancy and has guided 
our development—a good Genius—still 
potent let us believe—the American 
spirit of civil and religious liberty. Our 
institutions were not devised to bring 
about uniformity of opinion; if they had 
been, we might well abandon hope. It 
is important to remember, as has well 
been said that ‘the essential character- 
istic of true liberty is, that under its 
shelter many different types of life and 
character and opinion and belief can de- 
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velop unmolested and unobstructed.’ 
where could this shelter be more neces- 
sary than in our own country with its 
different racial stocks, variety of faiths, 
and the manifold interests and opinions 
which attest the vigor and zest ef our 
intellectual life.” 


No- 





PRESENTATION OF ALL FACTS BEARING 
ON THE IssuE.—Hon. John G. Sargent, 
Attorney General of the United States, 
said in part in his address before the 
American Bar Association: ‘In the first 
place, the last place, and all the places 
between, it is our duty to the court, and 
the cause of truth and justice, to give 
all the light we can on the merits of the 
cause. 

“The lawyer who does this consistent- 
ly and regularly, soon wins the con- 
fidence of judge and jury, and that con- 
fidence is his most valuable possession, 
his strongest weapon of offense, his 
safest shield of defense; it is the quality 
in him most useful to the clients whose 
causes he advocates. 

“Again, an opponent who is stripped 
of the opportunity to say, or appear to 
say, that he cannot meet the evidence 
against him because it comes as a com- 
plete surprise, is at once put in the posi- 
tion of being unable to meet it because 
it is true and there is no answer to it. 

“The longer I have practised law, the 
more cases I have tried, the more I have 
become convinced of the advisability of 
showing all the facts I know of bearing 
on the issue on trial, whether for me or 
against me, and further of advising my 
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opponents in advance of the substance 
of what the evidence against them will 
be.” 





A Judicial Fable 


In holding that the measure of dam- 
ages sustained by one restrained from 
selling shares of stock was the dif- 
ference between the price when the 
injunction was granted and the price 
when the summons asking for a sale 
was issued, rather than the difference 
between the highest price the shares 
reached during the continuance of the 
injunction and the price at the time 
the injunction was dissolved, the court 
observed: ‘Now I think it most im- 
probable that if the injunction had 
not been granted, the defendant would 
have been so extremely fortunate as 
to have sold his shares exactly at the 
moment when they reached their 
highest point. His difficulty is amply 
shown by the well-known fable of the 
man who had to go through a path- 
way in a field of corn, not being able 
to turn back, and his duty being to 
cut down the highest blade of corn 
he passed in his journey. He passed 
several high blades but did not cut 
them, hoping to reach a higher blade 
later on, and he came to the end of 
the path—and he cut no blade at all.” 
Mansell v. British Linen Co. Bank 
[1892] 3 Ch, 159, 


Symbolic signal of distress 

Is what is meant by “S O S” 

A signal flashes from afar— 

A call for aid from Bench and Bar, 
A lawyer working on a brief 
Has run aground on Legal Reef. 
A judge on just decision bent 
Has lost the oars of precedent. 
An'S O S is hurried through— 

A signal for the Shepard crew 
To bring citations that will show 
The proper course for each to go. 
The history of the case involved 
Is easily and quickly solved 


With Shepard’s 


books there is no guess— 


No need to send an S O S.—E. F. Simmons. 
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Caught On a Technicality. Judge 
Blank has a six-year-old niece of 
whom he is very proud. The other 
day she came to him with a serious 
air and said, “Uncle Robert, if aman 
had a peacock and it went into an- 
other man’s yard and laid an egg, 
who would the egg belong to?” The 
judge smiled indulgently and re- 
plied, “Why, the egg would belong 
to the man who owned the peacock, 
but he could .be prosecuted for tres- 
passing if he went on the other’s 
property to get it.” The child 
seemed very much interested in the 
explanation, then she observed with 
an innocent expression, “Uncle, did 
it ever occur to you that a peacock 
couldn’t lay an egg?” 


—Boston Transcript. 


All Settled. Henry Clews once 
said at a dinner in his sea-fronting 
chateau on the French Riviera near 
Cannes: 

“The French are a brave people, 
but the French duel ought to be abol- 
ished. It’s like the story of Cal Clay 
and Wash White. 

“*You’s a liah,’ said Cal. 

“Say dat again,’ said Wash, ‘and 
I’ll bust yore jaw.’ 

“‘Consider it said again.’ 

“‘Consider yore jaw busted.’” 

—Pittsburgh Chronicle Telegraph. 


A Quick Starter. English Judge 
(to woman at Bow County Court): 
Can’t you stop talking? 

Woman—I can, but I don’t need 
much winding-up again. 

—Boston Transcript. 
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Deeply Attached. The other morn- 
ing when we met Bill Williams on the 
8:13, we asked if anything was new. 

“I dono,” said Bill slowly. “D’je 
hear about the attachment George 
Acker just had put on his car?” 

“No,” we said. “What’s it for?” 

“Two hundred dollars,” said Bill. 

—Motor Life. 


Probably His Mother-in-Law. 
Judge—You admit that you were go- 
ing at fifty miles an hour. 

Motorist—Yes, judge, but you see 
I was taking a friend to the station. 

Judge—Oh, well, that’s all right 
then. We are told to speed the part- 
ing guest. —Boston Transcript. 


“T see in 
the paper that a widower with nine 
children out in Nebraska has married 
a widow with seven children.” 


Interests Consolidated. 


“That was no marriage. 
a merger.” 


—Everybody’s Magazine for October. 


That was 


Ready for Hanging. ‘The prison- 
er looks the picture of dejection.” 
“Yes, and he says he’s’ been 
framed.” 
—Boston Transcript. 


His Generous Bequest. “I hear 
that Jones left everything he had to 
an orphan asylum.” 

“Is that so? What did he leave? 

“Twelve children.” 

—Patton’s Monthly. 
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No Chance. “The lawyer made a 
bald statement of the case.” 

“Shrewd lawyer! Then the other 
side had no opportunity to split 
hairs on it.”—Boston Transcript. 


Wise Precaution. A woman went 
to the bank and asked for a new check 
book. “I’ve lost the one you gave 
me yesterday,” she said. “But it 
doesn’t matter. I took the precau- 
tion of signing all the checks as soon 
as I got it—so, of course, it won’t 
be any use to anyone else.” 

—The Efficiency Magazine. 


A Bit Confusing. “Judge Flubdub 
doesn’t seem to know half the time 
whether he’s going or coming.” 

“That’s probably because he’s been 
reversed so much by the higher 
courts.” —Boston Transcript. 


The Silver Lining. Police Sergeant 
—“Is the man dangerously wound- 
ed?” 

Patrolman—“Two of the wounds 
are fatal, but the other one isn’t so 
bad.”—Police Magazine. 


An Accomplished Querist. Mrs. 
A.—Well, how did you enjoy your 
first experience as a juror?. 

Mrs. B.—I didn’t enjoy it at all. 
It was simply agony to have to sit 
there dumb and not be able to show 
the prosecuting attorney a few tricks 
in cross-questioning a fool man. 

—Boston Transcript. 


The Other Way About. “I am told 
that the firm failed to pay its debts.” 
“On the contrary, it failed so that 

it wouldn’t have to pay them.” 
—Boston Transcript. 


Not Guilty. A tramp had been ad- 
mitted to the casual ward of an Eng- 
lish workhouse late one evening, and 
the following morning he duly ap- 
peared before the master. 

“Have you taken a bath this morn- 
ing?” was the first question he was 
asked, 

“No, sir,” answered the man in as- 
tonishment, “is there one missing?” 


The Practising 
Lawyer 


knows that professional con- 
tact with bar and bench, in 
and out of court, stimulates, 
makes for efficiency, broader 
vision, keener professional 
interest. 


The American Bar Asso- 
ciation Journal 


broadens the extent of these 
professional contacts. It 
brings the practising lawyer 
in touch with the bench and 
bar of the whole country. 


Editorials, Departments 
and Articles 


are produced by men on the 
legal firing line as practising 
lawyers, judges, teachers of 
law. They thus reflect in- 
timate contact with the prob- 
lems which confront prac- 
tising lawyers everywhere. 


Subscription Price $3 a Year 
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Journal 
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A One-sided Argument. The court 
(as celebrated author is hailed in): 
“What made you think the prisoner 
was intoxicated, officer? 

Policeman: “Well, ’e was ’avin’ 
a ’eated argyment with his publish- 
er, Yeronner.” 

Judge: “But that doesn’t prove 
he was intoxicated.” 

Policeman: “But there wasn’t any 
publisher there, Yeronner.” 

—Everybody’s Magazine. 


Without Jurisdiction. A party of 
New Yorkers were hunting in the 
piney woods” of Georgia, and had 
as an attendant an old negro with a 
fondness for big words. One of the 
hunters, knowing the old negro’s 
bent, remarked to him: 

“Uncle Mose, the indentations in 
terra firma in this locality render 
traveling in a vehicular conveyance 
without springs decidedly objection- 
able and painful anatomically. Don’t 
you think so?” 

Uncle Mose scratched his left ear 


CASE AND COMMENT 


a moment, and replied, with a slow 
shake of his woolly head: 

“Mistah Gawge, the uxuberance ob 
yo’ words am beyon’ mah jurydic- 
tion.” —Judge. 


Accidental. “I don’t see what 
claim you have for this accident,” 
said the agent. “You were thrown 
out of the car, but by your own state- 
ment you were not hurt.” 

“Well, wasn’t it by the merest 
accident that I escaped injury?” re- 
turned the claimant. 

—Boston Transcript. 


Local Prejudice. Lawyer—‘Well, 
what shall we ask for—trial by judge 
or jury?” 

Client—“Take the judge, Doc. 
I’ve done plumbing for nearly every- 
body in this town.’”’—Colonel. 


Another Triangle. London Lidy 
(explaining her colored optic)—AIll 
caused by this ’ere eternal triangle, 
my dear—Me, me ’usband and ’is 
wages.”—Boston Transcript. 


All the English Dam 


that the American lawyer or- 


dinarily needs is contained in 


English Ruling Case s—carliest times to 1900 


and 


British Ruling Casies—roor to date 


“Precedents” is a free pamphlet explaining these units of The Anno- 


tated Reports System. 


Ask for it on card inside back cover. 


THE LAWYERS CO-OPERATIVE PUBLISHING CO. 
ROCHESTER, N. Y. 


IN NEW YORK CITY 


150 NASSAU ST. 
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THE BOMBAY (India) LAW JOURNAL 
(May, 1925 issue) 


Apropos of the joint meeting of the American and English Bar 
Associations in London last year, states: 

“The great movement, now on in various states of the 
United States, for the integration or incorporation of the 
bar, must have received a substantial impetus by the Lon- 
don meeting. The meeting held at the Inns of Court and 
at the Law Society,though social in character,were sources 
of information as to the power, compactness and unity of 
the English bar thus preserved through the agencies of the 
Inns and Law Society. The authority vested in them for 
the creation of the methods of apprenticing, admission and 
control over the members in all their grades and classi- 
fication, throughout their professional careers, was im- 
pressive and instructive.” 


The above is quoted from a review of our book: 


THE AMERICAN - BAR “ASSOCIATION 
London Meeting, 1924 


and emphasizes the wide distribution of this book and the general 
interest shown therein by the members of the legal profession 
throughout the world. 

The first edition containing the prize winning articles describing at 
first hand the impressions received by members of the American Bar 
Association during the London Meeting was quickly exhausted. Regard- 
less of considerable extra expense we have prepared a reprint of this 
book, which, like the original edition, will be distributed absolutely 
without charge to members of the legal profession. 

In the front of the book is a reproduction of a splendid recent 
autographed photograph of Hon. Charles E. Hughes, Ex-President of 
the American Bar Association, an enlarged copy of which, suitable for 
framing, will be mailed upon request without expense or obligation. 

The articles contained in the book are both interesting and instruct- 
ive and should be read by every member of the legal profession in 
the United States. 

We cannot guarantee how long the reprint edition will last and 


those wishing to receive a copy of this book should sign and return 
the attached coupon to us at once. 


THE FRANK SHEPARD COMPANY, 
76-88 Lafayette Street, NEW YORK oenesccdeee 
Please send me, without cost or obligation: 


Eighty page book, The American Bar Association—London Meet- 
ing—1924. 


Reproduction of autographed photograph of Hon. Charles BD. Hughes, 
size 11x 14 inches. 
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Modest Suggestion. Bill Collector 
—Shall I call tomorrow? 

Young Lawyer—Do. Call often. 
People will think you’re a client and 
that may bring others. 

e —Boston Transcript. 


In Self-defense. An eminent Ver- 
mont judge was fond of telling the 
following story: 

At a session of the criminal court 
over which he presided a man was 
being tried for stealing a sheep; he 
had been discovered taking the dead 
animal home, and when he was ar- 
rested there was evidence that the 
sheep had already furnished several 
meals for the family. He was asked 
if he had anything to say before sen- 
tence was passed upon him. “I 
killed the sheep your Honor, but I 
did it in self-defense.” 

“Self-defense,” said the indignant 
judge. “What do you mean by such 
a statement?” ‘To which the man re- 
plied: “No d——d sheep bites me 
and lives.”—Boston Globe. 


Indexes Every Point of Law 


Personal examination of the subject ‘‘Contracts’’ 


Some Plea. Judge—yYou attacked 
this man on a lonely road, knocked 
him down and took his watch. 

Prisoner—I did, your Honor. But 
if I had not taken the initiative, who 
can tell but that he might have done 
the same to me. 

—Boston Transcript. 


Helpful. “What do they mean by 
an elastic currency?” 
“Something we can stretch to make 
both ends meet.” 
—Louisville Courier-Journal. 


The Supreme Test. “Does your 
husband treat you unkindly?” 

“Certainly not!” said the woman. 

“Then why do you want a di- 
vorce?” 

“T don’t actually want a divorce 
I merely want to apply for one. 
Then I can judge by the kind of a 
fuss my husband makes whether he 
really cares for me or not.” 

—Boston Transcript. 
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